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ARGUMENT

THE CASES CITED BY PLAINTIFFS FAIL TO
MAKE THE NECESSARY DISTINCTION BETWEEN

CHALLENGES TO THE SUBSTANCE OF A
LEGISLATIVE ACT AND PROCEDURAL

CHALLENGES TO THE METHOD OF ITS ENACTMENT

Plaintiffs have commenced an action seeking to invalidate maps created under the

authority of the Onondaga County Charter to reapportion the Onondaga County legislative

districts. While plaintiffs have fashioned their action as one seeking a declaratory judgment, their

first cause of action challenges the procedures by which a local law creating the reapportionment

was enacted and, hence, should have been brought as an Article 78 proceeding. Since it was

brought outside the four-month statute of limitations for an Article 78 proceeding, it is time

barred and must be dismissed.

In the section of their Memorandum of Law entitled "Factual Background", plaintiffs

have set out a recitation of facts that establishes clearly that the challenge they raise in their first

cause of action is to the procedure pursuant to which the legislative district maps were created.

Specifically, plaintiffs have charged that: the County Charter did not permit the Legislature to

take any action other than to hold a public hearing and then enact the LDRC maps into a local

law; and that the County Executive had not authority to veto the local law adopting the LDRC

maps.

In opposing
defendants'

motion, plaintiffs contend that a challenge to a legislative act

"must be maintained in an action for declaratory judgment", without regard to the nature of the

challenge. That is not an accurate statement of the law, and the cases cited by plaintiffs do not

support this contention.
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The cases relied on by plaintiff were challenges to the substance or validity of a

legislative act, not challenges to the methodology pursuant to which the act was enacted. For

example, Wright v. County of Cattaraugus, 41 A.D.3d 1303 (4th Dep't 2007) sought to

invalidate a local law reapportioning the defendant county and reducing the size of its

Legislature because the Municipal Home Rule Law only allowed restructuring to take place once

per decade and the County had already restructured within ten years. It was not the procedure

that was challenged, but the validity of the local law itself. The cases cited in Wright also do not

support
plaintiffs'

position. For example, in New York City Health & Hosps. Corp. v.

McBarnette, 84 N.Y.2d 194 (1994), the issue was not the nature of a challenge to a legislative act

but, rather, whether the decision at issue was in fact
"legislative."

In Matter of Save the Pine

Bush v. City of Albany, 70 N.Y.2d 193 (1987), the Court of Appeals confirmed that "when the

challenge is directed not at the substance of the ordinance but at the procedures followed in its

enactment, it is maintainable in an article 78 proceeding", citing its prior holding in Voelckers v.

Guelli, 58 N.Y.2d 170, 176 (1983).

Similarly, in American Ind. Paper Mills Supply Co., Inc. v. County of Westchester, 16

A.D.3d 442 (2d Dep't 2005), the court noted that "In general, a proceeding pursuant to CPLR

article 78 is not available to challenge the validity of the substance of a legislative act.
..."

(Emphasis added) 16 A.D.3d at 444. And, finally, Matter of Swanick v. Erie County Legislature,

103 A.D.2d 1036 (4th Dep't 1984) is distinguishable, as the petitioners in that case sought to set

aside the County's revised budget not because the Legislature failed to follow proper procedures

but, rather, because it lacked authority to set a budget in the first instance.

Plaintiffs also point to Sheehan v. City of Syracuse, 137 Misc.2d 438 (S. Ct. Onondaga

Cty. 1987), where the court struck down local legislation increasing the fee for providing police
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reports in a declaratory judgment action, holding that the County "cannot be allowed to charge

higher fees merely by adopting a local law when the purpose of the statute allowing access to

government records would be thereby
circumvented."

137 Misc. 2d at 441. Again, that case is

readily distinguishable because the challenge was to the authority of the County to act, not the

method by which it acted to enact a local ordinance. Contrary to this case, the challenge was

substantive, not procedural.

The problem with
plaintiffs'

analysis is that it only skims the surface. In their opposing

papers, plaintiffs keep repeating the statement that "a declaratory judgment action is the proper

vehicle to challenge a legislative
act."

See
Plaintiffs'

Memorandum of Law, p. 7. That statement

is true, however, only where the challenge is to the substance of the legislative act, not, as here,

to the procedure pursuant to which the legislative act was enacted. Plaintiffs have failed to take

the next step necessary for an accurate analysis.

In their Memorandum of Law, plaintiffs point to Yatauro v. Mangano, 17 N.Y.3d (2011)

as supporting another theory, that an attempt by a legislature to enact a law in a manner that is

inconsistent with its authority as prescribed by the county charter is an ultra vires act which must

be challenged by means of a declaratory judgment action. Claiming that a legislature lacks the

requisite authority to enact a law, however, is clearly a challenge to the substance of that law

rather than the procedure by which it was enacted. A legislature could carefully follow every

procedural step for enacting a law and, if it lacked the authority in the first instance to enact the

law, the law would be ultra vires and could be knocked down in a declaratory judgment action.

The reason for that is consistent with
defendants'

position in this case, as confirmed in the cases

cited by both sides in their respective memoranda of law: because such an attack is substantive,

not procedural. It is notable that defendants did not seek to dismiss the second or third causes of
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action of the Complaint for failure to state a claim. That is because those causes of action assert

substantive challenges to the validity of the maps and are, accordingly, appropriate subjects of a

declaratory judgment action.

Finally, plaintiffs mistakenly argue that the situation here is the same as that in Kamhi v.

Town of Yorktown, 74 N.Y.2d 346 (1989), where the lower court dismissed the complaint in an

action for money had and received, holding that the action was an inappropriate vehicle, and that

the challenge to the Boards act should have been by way of an article 78 proceeding, which was

time-barred. The Appellate Division reversed, converted the action into one for a declaratory

judgment and concluded that the local law pursuant to which the Board had acted was invalid.

The Court of Appeals affirmed, but on a different ground, holding that the Municipal Home Rule

Law permitted the Town to adjust a provision of the Town Law so that its local application

would have the effect intended by the Legislature. Again, since the challenge raised by the

plaintiff in that case was to the substance of the local law rather than the manner in which it was

enacted, a declaratory judgment action was the appropriate vehicle in which to raise that

challenge. Here, in contrast, the first cause of action raises only procedural challenges, so that

judicial review by way of a timely article 78 proceeding would have been available. See, Vill. of

Islandia v. Cty. of Suffolk, 46 Misc. 3d 1223(A) (Sup. Ct. Suffolk Cty. 2015), aff d, 162 A.D.3d

715 (2d Dep't 2018); cf. Greystone Mgt. Corp. v. Conciliation & Appeals Bd. of City of N.Y., 62

N.Y.2d 763, 765 (1984).

CONCLUSION

Plaintiffs'
first cause of action is in essence an Article 78 claim, as it challenges the

procedural aspects of the enactment of election district maps as violative of the Onondaga

County Charter, sections of the MHRL and the New York constitution. Hence it is time barred,
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since it was not brought within four months of the final determination by defendants. The first

cause of action must therefore be dismissed.

Dated: November Ó 2022 Respectfully submitted,

HANCOCK ESTABROOK, LLP

By.

Edward D. Carni, Esq.

Timothy P. Murphy, Esq.

Attorneys for Defendants

1800 AXA Tower I 100 Madison St.

Syracuse NY 13202

315-565-4500

ecarni@hancocklaw.com
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PRINTING SPECIFICATIONS STATEMENT

Pursuant to 22 NYCRR § 1250.8 (f) and (j), the foregoing Memorandum of Law was

prepared on a computer. A proportionally spaced typeface was used, as follows:

Name of Typeface: Times New Roman

Point Size: 12 point

Line Spacing: Double

The total number of words in the Memorandum of Law, inclusive of point headings and

footnotes and exclusive of the signature block and pages containing the table of contents, table of

authorities, proof of service, printing specifications statement, or any authorized addendum

containing statutes, rules, and regulations, etc., is 1,585 words.

(H4930038.2} 6

FILED: ONONDAGA COUNTY CLERK 11/15/2022 03:21 PM INDEX NO. 006581/2022

NYSCEF DOC. NO. 27 RECEIVED NYSCEF: 11/15/2022

7 of 7


